UNITED STATESDISTRICT COURT
CENTRAL DISTRICT OF ILLINOIS
DANVILLE/URBANA DIVISION

JAMESDEAN FOLEY, )
Plaintiff, )
)
V. ) Case No. 00-2108

)
PLUMBERS & STEAMFITTERS )
LOCAL # 149 )
Defendant. )

ORDER

On June 6, 2000, Defendant, Fumbers& Steamfitters Local # 149, filed a Motion for
Summary Judgment (#7). The motion isin responseto a complaint filed by Plaintiff, JamesDean
Foley, that Loca 149 had violated severd sections of the Labor Management Reporting and
Discloaure Act and the Mail Fraud statute. Following careful consideration of the arguments of
the parties and the documents filed, this Court concludes that Local 149 isentitled to summary
judgment. There are no genuine issues of material fact and Defendant is entitled to judgment as a
matter of law. Accordingly, Deferdant’sMotion for Summary Judgment (#7) is GRANTED.

FACTS

Plantiff, James Dean Foley, isa member in good ganding with Local 157 — alabor
organization chartered with the U nited Association of Journeymen and Apprentices of the
Plumhing and Pipe Fitting Industry of the United States and Canada (“UA”). Defendant, Local
149, isalso affiliated with the UA. Each of these unions has a geographic jurisdiction in which to
represent members of the union. Local 149’ sjurisdiction is several counties in east-central
Illinois. Each locd union has a collective bargaining rdationship with employers in ther

jurisdiction that provides the opportunity for work in the plumbing and pipefitting trade. The UA



and the local unions are governed by the UA constitution. The UA constitution covers a process
where a member of one local union travel sto the geographic jurisdiction of another local union
and deposits atravel card in order to be referred for work. As part of that process, Local 149
administers an out-of work list pursuant to whichit refers individuals for employment. Local 149
members who are out of work may sign that lig and members of other local unions can al sign
the out-of-work list if they follow the travel card provisionsinthe UA Constitution.

On Augug 18, 1999, Foley deposted his travel card with Local 149 and signed the out-of
work list. Then, Larry Swope, Local 149’ s business manager, contacted Loca 157’ s business
manager to confirm that Foley was unemployed. However, at the time, Foley was working at
Meccon Industries, an employer in Local 157’ s jurisdiction. As aresult, Swope filed internal
char ges againg Foley for aviolation of the travel card rules. On September 27, 1999, and again
on September 29, 1999, Swope sert written goecific notification of the charges and hearing date
viacertified mail to the address Foley had provided, a Post Office box. A few days before the
hearing, the envelopes were returned to Local 149 each showing several attempted delivery dates
and marked “unclaimed.” Foley denies receiving the notices or having any knowledge of the
charges. Consequently, he did not attend the hearing on October 27, 1999. At the hearing,
Swope presented the evidence of the violation to the Executive Board. The Board found Foley
guilty and charged him $500.

On November 11, 1999, Svope sent aletter to Thomas Patchdl, the General Secretary-
Treasurer of the UA, notifying him of the chargesand fine against Foley. A copy of the letter was
sent to Foley by certified mail but againwas returned to Local 149 stamped “refused.” On
December 2, 1999, Foley learned of the charges and fine by Local 149 through correspondence

with Patchell. On January 4, 2000, Foley appealed the $500 fine to the UA arguing that he had



not been properly served, did not receive afar and full trial, and had not violated the travel card
provision of the UA congtitution. The UA affirmed L ocal 149 s actionson April 14, 2000, in a
letter to Foley. OnApril 24, 2000, Foley filed a complaint against Local 149 in Federal Court
requesting injunctive relief for any and all finesillegdly levied against him. OnMay 25, thiscourt
denied Plaintiff’s Motion for an Emergency Hearing and T emporary Restraining Order. On June
6, 2000, Defendart filed a Motionfor Summary Judgment (#7).
ANALYSIS
. SUMMARY JUDGMENT STANDARD
Summary judgment shall be granted “if the pleadings depositions, amrswers to
interrogat ories, and admissions on file, together with the affidavits, if any, show that thereis no
genuine issue as to any material fact and that the moving party is entitled to ajudgment as a

matte of law.” Fed. R. Civ. P. 56(c); see d 0 Celotex Corp. v. Catrett, 477 U.S. 317, 322-23

(1986). A genuine issue of material fact exists if there is sufficient evidence for a reasonablejury

to return averdict in favor of the non-moving party onthe particular issue. Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 248 (1986). When considering asummary judgment motion, the
court must consider the evidence inthe light mog favoralde to the party opposing summary

judgment. Adickesv. SH. Kress& Co., 398 U.S. 144, 158-59 (1970). The moving party hasthe

burden of demonstrating the albsence of a genuine issue of material fact. Celotex Corp., 477 U.S.

at 323; Schmidt v. Runyon, 20 F.Supp. 2d 1246, 1248 (C.D.11I. 1998). “Oncethe moving party

has met its burden, the opposing party must come forward with specific evidence, not mere
allegations or denials of the pleadings, which demonstrates that there is a genuine issuefor trial.”

Schmidt, 20 F. Supp. 2d at 1248. See aso, Debs v. Northeastern Ill. Univ., 153 F.3d 390, 394

(7" Cir. 1998). In other words, summary judgmert is appropriate and evenrequired if it is clear



that a plaintiff will beunable to satisfy the legal requirements necessary to establish hiscase.

Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986).

This court first notes that ruling on Deferdant’ s Motion for Summary Judgment has been
complicated by Foley’s failure to comply with the Central Didrict of Illinois' Local Rules. Local
Rule 7.1(D)(2) requiresthat aparty opposing summary judgment submit aresponse to the
allegedly undisputed material facts that responds by number to each of the movarnt’ s undisputed
facts. Further, Local Rule 7.1(D)(2)(b)(2) provides:

List by number each fact from Section B of the motion for summary judgment

whichis claimed to be disputed. Any document, affidavit or excerpts of transcript

claimed to establish an issue of fact must be referenced by page and attached as an

exhibit.
Foley filed aStatement of Undisputed Facts with hisReply to Defendants’ Motionfor Summary
Judgmen that does not comply with Local Rule7.1(D)(2). Foley did not specifically admit or
deny the allegations and did not support many of the statements with affidavits or exhibits. The
party opposing summary judgment may not rely on the allegations of his pleadings to deny
materia factsthat the movant supported with affidavits or exhibits. “The burden on the non-

movant is not onerous,” but the response must set forth specific facts showing that thereisa

genuine issue for trial. Waldridgev. American Hoechst Corp., 24 F.3d 918, 920 (7" Cir. 1994).

Failing to submit an appropriate response to a statement of undisputed facts allows the
court to assumethat the facts sipul ated by the moving party exist without controversy.
Waldridge, 24 F.3d at 922. The purpose of thestrict following of the rule is to prevent the court
from having to sort through the fads looking for factual disputes. Waldridge, 24 F.3d at 922.
Strict enforcement of the local rules does not mean that a party’ s failure to comply with the rules

automatically results in summary judgment for the moving party. LaSalle Bank Lake View v.




Seguban, 54 F.3d 387, 392 (7" Cir. 1995). However, in this case, unsupported statements will
not be considered as evidence contradicting the defendant’ s statements.

Foley’s complaint sets forth three claims. In the first claim, Foley argues that Local 149
unjustly brought disciplinary action against him because of disputes he had with Local 157.
Secondly, he claims that he was not properly served with written specific charges and thus was
denied afair and full hearing in violation of Section 101(a) (5) of the Labor Management
Reporting and Disclosure Act of 1959 (‘LM RDA”) —29U.S.C. § 411. Finally, in his third claim,
Foley argues that Local 149 violated the Mail Fraud Act (18 U.S.C. § 1341) by using the post
office to send correspondence to the UA in a deliberate scheme to defraud him. 29 U.S.C. § 412
dlowsany member of a labor organization whose rights have been infringed upon to file acivil
action in federa court. Before reaching the courts, member s are often required to exhaust the
issue withinthe internal proceedings of the urion. However, the exhaustion provisonisnot

mandatory, and the ultimate decisionis in the sound discretion of the courts Kowaleviocz v.

Local 333, 942 F.2d 285 (4™ Cir. 1991). Here, Foley gopeaed his fine to the UA, and the appeal
was denied. Thus, he has exhausted all remedies within the union.
I1. Count |

Foleyfirst clams that the Labor Management Reporting and Disclosure Act (“‘LMRDA”),
29 U.S.C. § 529, prohibits the disciplinary action that was taken against him. Specifically, Foley
clamsthat Local 149 brought a disciplinary action against him in an arbitrary, capricious,
excessive and oppressive manner because of conflicts he was having with Local 157. Under the
LMRDA, aunionisbarred from disciplining a unon member for exercising hisrights pursuant to
the gatute. 29 U.S.C. §529 (West 1998). Further, aunionisrequiredto providea full and far

hearing before imposing any disciplinary measures on amember. 29 U.S.C. § 411(a)(5)(c) (West



1998). The purpose of the LMRDA isnot to prohibit union discipline but to prevent improperly

motivated and conducted disciplinary proceedings. Rosario v. Amagamated Ladies’” Garment

Cutters Union Local 10, 605 F.2d 1228, 1239 (2™ Cir. 1979). Moreover, the court’ sroleisnot

to interpret the rues regulations, or conditution of the union but to determine if the person

received a full and fair hearing. Curtisv. Int’l Alliance of Theatrical Stage Employees and Moving

Picture Machine Operators L ocal No. 125, 687 F.2d 1024, 1029 (7" Cir. 1982). Nothingin

Section 101(a)(5) alowsfor the courtsto substitute judicia for union authority “to determine the

scope of offenses warranting discipline of union members.” International Bhd. of Boilermakersv.

Hardeman, 401 U.S. 233, 242 (1971). See also Englishv. Cowell, 969 F.2d 465, 471 (7" Cir.

1992) (LMRDA isnot a license for judicia interference in the internal affairs of the union); Maher

v. Intermationd Bhd. of Elec. Workers 15 F.3d 711, 714 (7" Cir. 1994) (court must defer to the

union’s interpretation of its own congtitution so long as the interpretation is reasonable); Howard
v. Weahers, 139 F.3d 553, 557 (7" Cir. 1998) (implied provisions of aunion constitution must be
areasonable interpretation). “Conviction based on charges unsupported by any evidenceisa
denial of due process.” Hardeman, 401 U.S. & 246. Thus, the standard of judicial review to
guarantee afull and fair disciplinary hearing requires only that the charging party provide some
evidence a the diciplinary hearing to support the charges made. Hardeman, 401 U.S. at 246;

Fryev. United Steel Workers of America, 767 F.2d 1216, 1223 (7" Cir. 1985).

Accordingly, to be granted summary judgment, Locd 149 must show that thereissome
evidence that Foley violated the UA constitution and thus, the fine is reasonable. Local 149 has
provided evidence that depositing atravel card while being employed in another jurisdictionisa
violation of the UA constitution and that Foley was working for a Loca 157 employer when he

deposited his travel card with Local 149.



A copy of the UA constitution provided with the Local 149’s motion explains the purpose
and use of the travel card. Although the constitution does not explicitly state that a union member
must be unenployed to deposit atravel card, the union is entitled to their own interpretation as
long asit isreasonable. Larry Swope, the business manager for Local 149, has provided a signed
declaration testifying to the practice and interpretation of the travel card provision. Foley
challenges Swope' s interpretation of the travel card provision. He states that he has utilized travel
cards many times, however, does not specify how he has used the travel card. Further, Foley
provides no evidence contradicting the interpretaion of the travel card provison such asaffidavits
of other union membersor officers. “Courts should respect the autonomy of the union in

determining punishable offensesand in disciplining members.” Goodman v. Laborer’s

| ntemational Union, 742 F.2d 780, 783 (3¢ Cir. 1984). Foley states that the Local union rules

cannot bein conflict with the UA Condtitution and that Locd 149's practice of dlowing only
unemployed menbers to deposit atravel card conflicts with the UA constitutional provision that
requires unionrepresentativesto accept the travel cards. However, thecourt does not agree with
Foley that Swope’ sinterpretation conflicts with the UA Constitution. Accordingly, thiscourt
must defer to the interpretation by the union. In fact, Local 149’ s interpretation of thetravel card
provision is reasonableand can be easily inferred because of the nature and purpose of travel
cards. Further, Loca 149's interpretation of the travel card rules was affirmed by the
International Unionwhenit upheld the charges.

Local 149 and Foley agree that Foley deposited histravel card with Local 149 on August
18, 1999. Asstandard procedure Swope contacted Foley’sloca union to verify his status and
then learned that Foley was currertly employed with a Local 157 employer. The record shows

that Foley was employed with Meccon Industries from July 21, 1999 urtil September 17, 1999.



With the UA constitution, Swope' s declaration, and a fax from Meccon Industries, Defendant has
provided “some evidence” to support the charges against Foley.
Foley'sdlegations that Loca 149 imposed ar bitrary disciplinary actions againg him

because of his conflicts with Local 157 are not supported. In Frye v. United Stedworkers of

America, the court stated:

While a higory of conflict and animosity between amember of aunionandits

governing body may set the stage for harsh or improper treament of that menber,

charges that bias under mined the fairness of a disciplinary proceeding must be

supported by specific factua alegations from which the operation of bias can be

inferred.
767 F.2d 1216, 1223 (7" Cir. 1985). Foley' s allegation that the business managers of Local 149
and Locd 157 were seenconvergngis not sufficient to support his theory of retaliation. Further,
Foley infers that because he had been corresponding with the United Association International
Office in Washington D.C. regarding hisappeals for Local 157 he was not afforded a fair appeal
by the UA in Local 149’ s charge. However, theUA is not a party to this suit. In addition, there
IS no evidence that Local 149 was avare of the conflicts Foley had with Local 157.
Consequently, no genuine issue of fact exists because evidence showsthat Loca 149 reasonably
interpreted the travel card provison and that evidence was presented at the hearing that Foley
violated that provision. Accordingly, summary judgment isgranted on Count I.

[11. Count |1

In the second claim Foley argues that he was not afforded a full and fair hearing because
he was not properly served. He further asserts that Local 149’ s use of certified mail was
insufficient service and that personal service was required. Both Foley and Local 149 argued

extensively whether or not Foley purposefully evaded service by not claiming the certified letter

from the post office. However, this point is not at issue here. The question of law that remainsis



whether Local 149’ s use of certified mail to serve Foley with notice of the charges constituted
proper service. The purpose of LMRDA isto protect union members from improper discipline by
ensuring that the standards of due process apply to uniondisaplinary proceedings. English, 969
F.2d at 469. LMRDA provides that beforea union member is disciplined by a labor organization
he shall be served with written specific charges, given adequate time to prepare a defense, and
granted a full and fair hearing. 28 U.S.C. 411 (a)(5). Incourt proceedings, proper service of
process is natification “by meanswhich are reasorably calculated, under dl the drocumstances to

apprise the interested parties of the pendency of the action.” Mullanev. Central Hanover Bank,

339 U.S. 306, 314 (1950). Local rules often govern districts and states as to what type of service
congtitutes proper service. What qualifies as proper service of charges of aunion member by a
labor organizationis not clearly defined.

The Seventh Girauit has not ruled asto whether certified mail isan acceptable method of
notification for aunion without violating amember’s due process. A few state courts have held

that the useof certified mal by aunion was not proper service. International Bhd. of Electrical

Workersv. Zall, 135 11App.3d 910, (1985) (certified mail not proper notification because union

member had no knowledge of the notice) ; International Bhd. of Electrical Workersv. Mitchell, 98

Wash.App. 700, 990 P.2d 998 (2000) (certified mail not acceptable service because persuaded
that service of aunion’s disciplinary complaint in Washington must comport with procedural due
process requirementsfor service of process in a court case). However, a unionisnot reguired to

follow the same strict procedures as in Federal and state courts. Eisman v. Baltimore, 352 F.Supp.

429, 435 (D .Md. 1972). Moreover, afew federal digricts have hed that certified mail is
acceptabl e sarvice as long as the union uses the best method avalable to ensure actual notice.

Reilly v. Shea Metal Workers, 488 F.Supp. 1121, 1126 (S.D.N.Y. 1980) (service of charges by




certified mail would have been acceptable except union used incorr ect address); Meader v.

District L odge No.4, 786 F.Supp. 95, 104 (D.Me. 1992) (certified mail acceptable when union

tried to serve members by certified letter but membersintentionally avoided the receipt of the
letters). Requiring personal serviceinall circumstances of union disciplinary proceduresisnot
necessa’y and woud place an undue burden on unions especially when serving members of
different Local unions — such as travelers.

Local 149 used the bes method, certified mail, to ensure proper service. The union usd
the address provided by Foley ashiscorrect address— aP.O. Box. “A union member is
responsible for providing an address or way of notification to ensure contact.” Reilly, 488
F.Supp. at 1126. Foley does not claim that he has had trouble getting mail at this addressor that
the address and method were not reasonably likely to reach him. Infact, Foley statesthat he
“routinely accepts any and all mail with an identifialde sender’ sname or address’ at that address.
Foley also argues that he could have easily been servedin Tuscolawhere he was working.
However, Foley waslad off fromthis job on September 17, 1999 — before Local 149 tried to
serve Foley by certified mail. Further, since Foley had given apost office box for his address and
was not a member of Local 149, Local 149 did not know where to physically locate Foley. Foley
argues tha Local 149 could have phoned him. However, a phonecall by itself would not
constitute proper written notification of the charges. Moreover, Local 149 received two
envel opes back “unclaimed” which indicated to them that the mail had found its way to Foley’s
Post Office but that Foley denied acceptance. A phone call would not guarantee that written
notification would be claimed. Therefore, Locd 149 used the best method available to ensure

notification — certified mail to Foley s known Post Office box.

10



Defendart has provided sufficient evidence that it attempted to serve Foley by certified
mail. Defendant hasprovided copies of the certified mail envedopes sent and returned
“undaimed,” receipts of sending the letters certified mal, copiesof the letters endosed, a
declaration by Tonya Wood that the envelopes were not tampered with, infor mation regarding the
Pogt Office'sregulations, and adeclaration from Larry Swope that letters with notification of the
char ges were sent certified mail to Foley. Foley on the other hand does nothing to dispute this
evidence hut question the authentidaty of the certified mail envelopes Therecord shows that
Local 149 mailed two letters on September 27, 1999, and September 29, 1999, to Foley’s P.O.
Box notifying him of the charges being brought. TonyaWood testified in the declar ation that she
placed the letter in the envelope and sent it certified mail. She further atteststo the date on the
September 27, 1999, letter.

Foley’s clam that the envelopes had been tampered with are unfounded. On the
September 27, 1999, envelope, the return to sender stamp isinfact over the certified mail sed
showing that it was returned to Loca 149 after being certified, and the bar coding strips a the
bott om of the envelopes are an internal Post Office routing mechanism and have no bearing on the
authenticity of the envelopes. Sdlf-serving assertions, which have no factua support in the

record, are not sufficient to defeat a motion for summary judgment. James v. Sheahan, 137 F.3d

1003, 1006 (7" Cir. 1998). Consequently, Foley has presented no evidence to present a question
of fact as to whethe Local 149 atempted to serve Foley by certified mail. Defendant has met its
burden of proof for summary judgment on Count Il and Foley has not provided evidence that
demondratesa question of fact exids. Accordngly, as a matter of law, Local 149 is ertitled to

summary judgment on Court I1.
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V. Count Il
Foley'sthird cdam isthat the Loca 149 utilized the United States Post Officein a scheme
to defraud Foley violating 18 U.S.C. 81341, the Federal Mail Fraud and L ottery statute.
However, thereis no private action avalable under 18 U.S.C. § 1341 and courts have uniformly
held that an implied private right of action cannot be maintained under the mail fraud gatute.

Bajora v. ColumbiaBreckerridge Development Corp., 944 F.Supp. 1371, 1378 (N.D.I1l. 1996);

Bell v. Health-Mor, Inc. 549 F.2d 342, 346 (5" Cir. 1977). Accordingly, summary judgment is
granted on Count 11 for failure to state aclaim.
CONCLUSION
For the foregoing reasons, Defendants’ Motion for Summary Judgment (#7) is

GRANTED and judgment isentered infavor of Defendant and againg Foley.

ENTERED this 19" day of July, 2000
(Signature on Clerk’s Origind)

MICHAEL P. McCUSKEY
U.S. DISTRICT JUDGE
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